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MANISH KUMAR AND OTHERS—Appellants

versus
STATE OF PUNJAB—Respondent
CRA No. D- 811-DB of 2002
January 8, 2013

Indian Penal Code, 1860 - Ss. 302, 201, 149, 120-B & 148
- Appellants No. I, 3 and 4 were convicted and sentenced for
commission of offence punishable under Sections 302 and 201 IPC
- Appellant No. 2 was convicted and sentenced under Section 120-
B IPC - Contention that eye witnesses were not helieved by Trial
Court - Alleged eye witnesses did not report the occurrence to the
Police with promptitude - No direct evidence against appellants and
the medical evidence is contrary to the occular evidence - Held that
occular evidence should corroborate medical evidence - Extra judicial
confession also relied upon - If accused acquitted of S. 1208 then
acquittal of appellant No.2 to follow - Appeal of appellant No. 2
allowed and that of appellants No. 1, 3 and 4 dismissed.

/eld, that the Ld. Tnal Court, thus, %rongly camc to the conclusion
that Nirmala Rani (appcellant No. 2) hatched a conspiracy. Even, other
appcellants were not convicted for this offence. Ranjit Singh-accused was
acquitted. When Ranjit Singh-accused was acquitted, and other appellants
werc not convicled of offence punishable under Scction 120-B 1PC, the
charge of conspiracy against Nirmala Rani (appetlant No. 2) automatically
falls to the ground. In view of the acquittal of Ranjit Singh-accuscd, from
the charge under Section 120-B IPC, the acquittal of Nirmala Rani (appcllant
No. 2) was required to follow. Even, the lcarned trial Courtheld that the
testimony of Ram Chand PW-7 was not rchiable on the point ol conspiracy.
The learned trial Court, thus, crroncously convicled and sentenced Nirmala
Rani (appcllant No. 2) for commission of offence punishable under Scction
120-B IPC. So, Nirmala Rani (appcllant No. 2} is acquitted of the charge
framed against her by according her benefit of doubt.

(Para 74)
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Iurther held, that it is casc where there is a direcl evidence of
complicity of Manish Kumar (appcllant No. 1), Ashok Kumar @ Channi
(appeliant No. 3) and Ashok Kumar @ Pappu (appcllant No. 4). FIR
in this casc had alrcady been registered, no delay has taken place. Makhan
Singh (PW-3) in the beginning was afraid of the appcllants, therefore, he
did not report the matter to the police. When he lcamt that the murder
of Asha Rani (deccased) wifc of Manish Kumar (appcllant No. 1) 1s being
ascribed to some unknown person, then he suflered statement 1x. 16 before
the police, which has been supporied by the testimony of Budh Singh
(PW-4). ~
(Para 7%}

Jeurther held, that the ocular cvidence of Makhan Singh (PW-3)
and Budh Singh (PW-4) has been corroborated by the medical cvidence
of Dr. Ramesh Kumar (PW-1), who found five injurics on the person of
the deccascd (Asha Rani). He also found ligaturc mark on the neck of
the deccased, which is injury No. 1 on her person. te opined that causc
of dcath in this case was asphyxia due to strangulation, as a result of injury
No. 1, which was sufficient to cause death in the ordinary coursc of naturc.
So, injury No. 1 was homicidal and Makhan Singh (PW-3) and Budh Singh
(PW-4) had scen the appellants Nos. 1, 3 and 4 strangulating the deccased
with a turban that was later on recovered. ‘The version of robbery put forth,
by the appcllants Nos. 1, 3 and 4 has been found to be false during
mvestigation.

3
(Para 59,_)

Further held, that this extra judicial confession was rightly relied
upon by the learned trial Court for holding Ashok Kumar @ Channi
(appcllant No. 3) guilty of commission of offcnees punishable under Sections
302 and 201 IPC, in view of "Munna Kumar Upadhyaya @ Munna
Upadhyaya v. Statc of A.P.I't. Pub. Prosccutor, 2012 (3) Recent Apex
Judgments (R.AJ) 185,

(Para- SK())

Further held hat this extra judicial confession of Ashok Kumar
@ Channi (appellant No. 3) before Bhupinder Saneshi (PW10) must be
upheld in view of "Chattar Singh and Anr. V. Statc of Haryana, 2008 (4)
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RCR (Criminal) 133; passed by the Hon'ble Supreme Court of India,
b whercin, it was held that an extra judicial confession, 1f voluntary and truc
and made in a fit state of mind, can be rclied upon by the Court.

(Para 87)
* Vikram Chaudhri, Advocatc, for the appellants. ”
P.S. Thethi, AddL.AG, Punjab, for the respondent.
S.P. BAN(}ARli, J.
L (1} The appellants have assailcd the judgment o f conviction and

order of sentence dated 17.10.2002, passed by the learned Additional
Sessions Judge, Ferozepur, in Sessions Casc No. 17 dated 10.09. 1998
and Scssions Trial No. 106 of 2002, cmanating from FIR No. 71 dated
18.05.1998. under Sections 302/149/120-B and 148 of the Indian Penal
Code (for short - ‘IPC), Police Station Khuyian Sarwar, whereby, Manish
Kumar (appellant No.1), Ashok Kumar @ Channi (appcllant No.3) and
Ashok Kumar @ Pappu (appellant No.4) were convicted for commission
of offences punishable under Sections 302 and 201 IPC and sentenced to
F undergo imprisonment for life cach and to pay finc of *3,000/- cach and
in default of payment of fine, to further undergo imprisonment for two years
cach for commission of offence punishable under Section 302 [PC and to
undergo rigorous imprisonment for three ycars cach and to pay finc of
“1000/- cach and in default of payment of fine, to further undergo rigorous
imprisonment for six months each for commission of offence punishablc
under Section 201 IPC. While Nirmala Rani (appellant No.2) was convicted
for commission of offence punishable under Section 120-13 IPC and sentenced
1o undergo imprisonment for lifc and to pay finc of”*] ,000/- and in dcfault
of payment of fine, to further undergo imprisonment for Six months for
commission of offence punishable under Section 120-B [PC. Vide impugned
judgment of conviction, the accomplice of the appellants, namely Ranjit
Singh @ Randhir was, however, acquitied.

(2) The casc of the prosecution is that the marriage of Manish
Kumar (appellant No.1) was performed with Asha Rani {dcceascd) about
three months prior to the occurrence. He had been doing thc work of junk
dealer near the octroi post Abohar on the Ganganagar road. On 18.05.1998,
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|
the corpse of Asha Rani was brought o Civil Hospital, Abohar by her l
mother-in-law Nirmala Rani (appellant No.2). Dr. Gurjit Smgh Kalra (PW- ﬁ
5) sentmemo Ex.P7 to the Police Station City Abohar. Further intimation

about that was sent to the Police Station Khui Khera, On receipt of that ‘
information SI/SI1QO Sangram Singh (PW-9) came to the Police Station J
Khui Khera, where MHC produced ruga Ex.PL. and medico legal report
of Manish Kumar (appcllant No.1). Thereaficr, police party went to the
Civil Hospital, Abohar. SI/SHO Sangram Singh (PW-9) moved an application
Eix.P18) before doctor to seck his opinion regarding fitness of Manish
Kumar (appcllant No. 1} to make his statement. Dr. Gurjit Singh Kalra (PW-
5)declared him (appellant No.1) fit to make statement vide his cndorsement 4
Ex.P18/A.

(3) Thereupon, SI/SHO Sangram Singh (PW-9) recorded the
statement of Manish Kumar (appellant No.1) Ex.P19 1o the clfect that on
[7.05.2008 at about 7/8 a.m., he had goncto Fazilka, alongwith his wifc
Asha Rani (deccased) to mect the sister of his father namely Krishna Devi,
who was residing in Khula Wali Gali Favitka. After mccting her, they started
back on their motorcycle at about 7.30 p.m. When they reached near the
octoroi post Abohar, the fuel in the motorcycle was exhausted. Thercupon, 1
hebrought the motoreyele to petrol pump and got the fuel refilled, thercin,
Therceafier, they started towardsAbokar. They were bein g lollowed by a
Maruti Van having registration number of I laryana State, which could not
be read. Some time that van used to be brought in front of the molorcyclc
and some timc on their back. The head light of his molorcycle was on,

(4) When atabout 8.15 p.m., he (Manish Kumar - appcllant No. 1)
and his wifc Asha Rani (deceased) had gone o a distance about 1 km from
bus stand Nihal Khera, they found maruti van lying parked on the kacha
portion of the road facing Fazilka. He did not slow down his motor cycle.
The van was started and two persons alighted, therefrom, who signalled
Manish Kumar (appcllant No.1) to stop and he put his moltoreycle on stand.
IZven, so, the van was struck in his motorcycle, as a result of which, it fel)
down on the left side on the kacha portion of the road. Onc of the said
person of about 25 years of age having height of 577 got down from side
of the driver scat, whosc right arm was amputated near the elbow and took
out a knifc and asked them to remove the ornaments. When they raisced
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an a\amn, that person tricd to give a knife blow towards his abdomen, but
hc caught hold of the blade, thereof, and broke the same. e was also
shoved, as a result of which, his head struck against the tree.

(5) Thereafter, the other person who was about 35 ycars of age,
wearing trouscr and a shirt caught hold of Asha Rani (dcccased) and took
her on onc side of the road. Tle struck her head against the tree with lorce.
When he (Manish Kumar-appcllant No. 1) stood up, the person whosc arm
was amputatcd, brokc a branch of the tree and struck the same in hishead.
Thereafter, he was dragged 1o the placc wherc Asha Rani (deccascd) was
lying and scquelly, hc received abrasions on his body. Thereaftcr, those
persons put a turban around the neck of Asha Rani and strangulated her.
The fat man removed the gold chain weighing 1 1/21tolas, the gold necklace
weighing 3 tolas, four bangics weighing 4 tolas, two gold rings weighing |
1/2 tola from the body ofAsha Rani and onc gold bracclet weighing onc
tola and onc gold ring weighing 3/4 tola, Rs.350/- and a wrist watch mark
Titan from him (appcllant No.1). His arms werc tied with the help of dupatta
of Asha Rani. As a rcsult of injury on the head of Asha Rani, she dicd at
about 1.00 a.m. At about 3.00/4.00 a.m. his rclatives Pardecp Kumar,
brother-in-law Rajan, mother and onc Sandcep came there ona van in their
scarch and removed both of them to Civil Hospital, Abohar.

(6) St Sangram Singh (PW-9) madc his cndorscment Ex.P19/A on
statement ol Manish Kumar (appellant No.1) Ex.P19 ibid and sent thesame
to the Police Station, where FIR Ex.P20 was recorded. During investigation,
inqucst report Ex.P4 on the corpsc of Asha Rani (deceased) was prepared
that was sent to the mortuary through Nirmal Chand Constablc for autopsy
along with application Ix.P3. Thereafter, SI accompanicd by Pardecp
Kumar and Ashok Kumar went to the place ol occurrence. Te got the place
of occurrence photographed from Kishon Lal Photographer. He also prepared
the site plan Ex.P35. He also collected the blood stained carth from the
spot and put the same in a plastic box, which was scated with the scal
bearing impression ‘SS’ and that parcel was scized vide memo Ex.P14. The
pair of sandals of the deccased (Asha Rani) was found lying at the spot,
which were converted into a parcel, that was scated with the seal bearing
impression ‘SS’. Motorcycle of Manish Kumar (appcllant No. 1) was also
found lying at the spot. The motorcycicand the scaled parcel containing
the sandal of thc deccasced (Asha Rani) were seized vide memo Ex.P15.
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The autopsy on the corpse of Asha Rani (deceased) was performed by
Dr. Ramesh Kumar (PW-1). In his opinion, the causc ol death of Asha Rani
was asphyxia duc to strangulation. A fler the autopsy. apparcls found on the
corpse of Asha Rani (deccased} wereproduced by Nirmal Chand Constable
before the S1 Sangram Singh (PW-9), which were converted into a parcel, .
that was scaled with the scalbearing impression S8’ and scized vide memo

1:x.P37. On retumn to thepolice station, S1 Sangram Singh (PW-9) deposited

the casc property with Ranjit Singh MHC (PW-13)

(7) Duri ng the coursc of investigation, the version of Manish Kumar
(appcllant No.1) was found to be totally falsc. 1t was found that a lalsc ‘
version was narralcd by him, as a result of the deep rooted conspiracy.
0n26.05.1998, Makhan Singh (PW-3) went to the police station and madc
his statement 1:x.P6 before St Sangram Singh that on 17.05.1998 at about |
10.30 p.m., hc alongwith Amarjit Singh son of Mithu Singh was going
towards the villagcAjamalwala from the side of Abohar on a tractor. When
they were still at a distant of about 1/2 ki [rom the bus stand of Nihal
Khera, thcy saw Ashok Kumar @ Pappy (appcllant No.4) and Ashok |
Kumar @ Channi (appellant No.3) standing on the castern side of the road
by the side of a moped, who were carlicr known o him on account ol their 'l
visits to the shop of Manish Kumar (appellant no. 1), who was also a junk
dealer. He asked Amarjit Singh to stop the tractor and in the meantime,
Manish Kumar (appellant No. 1) alongwith his wifcAsha Rani (deccased)
came on motorcycle make Rajdoot from the side of IFavilka and stopped
the motorcycle near the other appellants and parked the motoreycle at that
place. llcidentificd all the appellants in the light of the head beam of the
tractor. Ashok Kumar @ Pappu (appcliant No.4) struck the brick which
was held by him in his hand on the forchead and the face of the wifc of

{(8) Manish Kumar (appcilant No.1) 3-4 times and scquelty, she
fell down. Manish Kumar (appellant No. 1) removed the turban from his
head and put the same around her neck and gave a knot to that turban.
Onc of the side of that turban was pulled by him and the other end was
pulted by Ashok Kumar @@ Channi (appellant No.3) and both of them
strangulated her to death. He (Makhan Singh-PW ) and Amatjit Singh told
Manish Kumar (appcllant No.1) that he had comnmitted @ great sin. They
were asked by all the three appellants that they should go silently and in
casc they talked about this occurrence to any onc, they would also mect

.
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the samc fate. On account of fcar, they went to their respective houscs.
He also narrated, therein, that he is a poor person and as such, he did not
talk about this occurrence Lo any one. On the next day, he went to the village
of his in-laws Ganga located in Haryana, in connection with his personal
work. e rcturncd from that ptacc on the night 01'25.05.1998 andon the
next day in the moming, he came to know from the village that some accused
after committing the murder of the wifc of Manish Kumar(appcllant No. 1)
committed the thell of her ornaments. Thercafier, he could not conceal the
truc facts and afier taking Harnck Sarpanch with him, he came to the Police
Station Khui Khera and narrated the occurrence.

(9) SI Sangram Singh, madc his cndorsement Ex.P6/A, on the
statement supra 1:x.P6 of Makhan Singh, which was recorded in the Daily
Diary Register. Photographs, those were taken at the spot by Kharaiti Lal
Photographer, were produced before S1 Sangram Singh, who scized those
vide memo Ex.P36. Thercafter, SI Sangram Singh went to the spot and
at the instance of Harnck Singh, he preparced the rough site plan 1x.P39
with correel marginal notes.

(10) On 19.05.1998, statement of Ram Chand was recorded
undcr Scction 161 Cr.P.C. Hc also discloscd that on 13.05.1998 at about
10 a.m., he had gonc to the shop of Manish Kumar (appellant No.1) for
taking an anglc iron. At that time, he (Manish Kumar-appctlant No. 1) was
present at the shop along with his servant Ashok Kumar @ Pappu (appellant
No.4) and his paternal uncic Ashok Kumar @ Channi (appellant No.3).
They were talking to cach other. Mamish Kumar (appellant No. 1) was telling
the other appellants that Ram Chand had also come, who was his special
person and thal they should consult him. Manish Kumar (appellant No.1)
told that his wifc was of loose character and, thercfore, he did not want
to keep her with him. His father had gone outside for 2-4 days and he would
take his wifc Asha Rani to the housc of his aunt Krishna at IFazilka and
they should stop him ncar Nihal Khera and that Ashok Kumar @ Pappu
(appcllant No.4) would strikc a brick in her forchead, he himself and Ashok
Kumar @ Channi (appcllant No.3) would strangulate her and would throw
her body in the bushes.

(11) He also disclosed that he would remove the ornaments of
Asha Rani {dcccasced) and those would be handed over (o his patermal uncle
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andthat, thercalfter, latter, would disclosc all these facts to his mother who
would go to taxi stand Abohar, where driver o Maruti Van No. PCF 6401
would mect them and, thereafter, they should pick up the corpsc of Asha
Rani (dccecasced) from the said place and would get a casc registered with
the police, so that the public should not entertain any doubt about him. Ram
Chand madec all thesc appeltants to understand that they should notcommit
such a sinand in casc Manish Kumar (appellant No. 1) had any doubt about
the fidelity of his wifc Asha Rani, the samc should be removed by the
inicrvention of the respectables.

(12) Albcitendcavors of Ram Chand, the appellants did not relent.
On the samc day, statement of Bhag Singh (PW-9) was also recorded by
S1 Sangram Singh under Scction 161 Cr.P.C. He disclosed about theextra
Judicial confcssion made before him by Manish Kumar (appellant No. 1).
He stated that Manish Kumar (appellant No. 1) disclosced to him that he
had a doubt about the character of his wifc and that he himsclf, his paternal
uncle Ashok Kumar @ Channi (appellant No.3) and his scrvant Ashok
Kumar @ Pappu (appcllant No.4) entered into a conspiracy at his shop
that when his father would go out for 2-4 days, he would take his wifc Asha
Rani to his aunt at Fazilka from where they would return at 9/10 p.m. and
that thcy should meet him near Nihar Khera, where he would stop his
motorcycle.

(13) Therealicr, Ashok Kumar @ Pappu (appcetlant No.4) would
strikea brick on the forchead of Asha Rani, while he himsellUand his patemal
uncle Ashok Kumar @ Channi (appeHant No.3) would put a turban around
her neck and would strangulate her and later, throw her compse in thebushes.
He also disclosed that he would remove the ornaments from the person
of Asha Rani (deccased) and would hand over thosc (o his paternaluncle
who would go 1o his mother to tell that both Manish K umar (appellant No. 1)
and Asha Rani (deccased) had not returned and that they should goin scarch
of them and, thercafter, they would hire a taxi from bus stand Abohar.

(14) Thercafier, mother of Manish Kumar (appellant No. 1) and
Ranjit Singh would come 10 the spot in that taxi Maruti Van No. PCF 6401,
afier taking the brother of” Asha Rani (deccased) with them. e also
disclosed that, however, they were taken to Civil Hospital and he lodged
a false report with the police that some unknown persons committed the
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crime, whercas, they were scen committing the murder of Asha Rani by
Makhan Singh and onc other person who came therc on atractor and by
anothcer person who was coming from the side of Nihat Khera on a bicycle
aftcr selting vegetables. He was requested by ManishKumar (appctlant
No.1) to producc him before the police. After about 10 minutes, Ashok
Kumar @ Pappu (appcllant No.4) also camc there and repeated the same
cxtrajudicial confession. He took both the appellants to the police station
and produced them before SI Sangram Singh, who interrogated thenm and
arrested them in this casc. e also went to the bus stand Abohar, where
Hamck Singh Sarpanch produced beforc him, Ranjit Singh-appcliant along
with maruti van, which was scizcd vide memo Ex.P40.

(15) During the course of investigation, Nirmala Rani (appcllant
No.2) was also arrested. On 31.05.1998, S1 Sangram Singh interrogated
Ashok Kumar @ Pappu (appetlant No.4), who made a disclosurc statement
i:x.P41 that he had kept conccated a blood stained half brick in the bushes
ncar the kacha passage in the arca of Nihal Khera and he alonc had a
knowlcdge about the same and could get the same recovered. Pursuant to
his disclosure statement, he got recovered the brick from that place, which
was converted into parcel, that was scaled with the scal bearing impression
‘SS’ and scized vide memo Ex.P41.

(16) SISangram Singh preparced the rough site plan Ex. P43 of the
place of recovery with corrcct marginal notes. On return to the police
station, hc deposited the casce property with the MHC. On 04.06.1998,
statement of Bhupinder Sancshi (PW-10) was recorded under Section 161
Cr.P.C., who disclosed that Ashok Kumar @ Channi (appcllant No.3)
camcto him and suffcred extra judicial confession that he along with Manish
Kumar (appcllant No.1) and Ashok Kumar @ Pappu (appcllant No.4)
hatched a conspiracy and pursuant, thereto, committed the murder of Asha
Rani (dcceased) wifc of Manish Kumar (appellant No.1). He produced
Ashok Kumar @ Channi (appcllant No.3) before the S1 Sangram Singh
and the latter, arrested him,

(17) During intcrrogation,Ashok Kumar @ Channi (appellant No.3)
sulfcred disclosure statement FEx.P44 that he had kept concealed theomaments
under the ground in the room of his residential housc and healone had the
knowledge, thereof, and could get the samce recovered from that place.
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Pursuant to his disclosurc statement 1ix.1°44, he got recovered one necklace
oi'gold, four banglcs ol gold, two rings of gold and onc gold chain MQ1
to MO8 wcighing about 90 grams from the said place, which were put in
a plastic box, that was scaled into a parcel with the scal bearing impression
‘SS’, and that parccl was scized vide memo 1ix.P8.

{18) Sl Sangram Singh prepared the rough site plan 1ix.P45 ol the
placc of recovery of ornaments with correct marginal notcs, who on retum
to the police station deposited the casc property with the MIIC. On
16.06.1998, the parcels containing the blood stained brick, blood stained
soil and wearing apparcls were sent to Forensic Science Laboratory,
Punjab, Chandigarh through Balwinder Singh Constable. Afler anatysis, it
was rcported by the Laboratory vide reports 1x.1°46 and 1:x.P47 that thosc
were stained with human blood.

(19) Afler completion of investigation, Station | lousc Officer of
Poiice Station Khui Khera instituted police report under Scction 173 Code
of Criminal Procedurce (Cr.P.C-for short) against the appellants and their
accomplice (who has since been acquitted by the leamed trial Court), before
the learncd [llaga Magistrate to the cffect that it appearced that they have
commiliicd olfences punishable under Scctions 120-13/201 and 302 IPC.

(20) On presentation of police report, copics of documents as
required under Scetion 207 Cr.P.C. were lurnished (o the appellants and
their accomplice by the lcarned 1laga Magistrate, who later committed the
casc lo the Court of Session, which was entrusted (o the lcamed trial court,
where charge under Scctions 120-B and 201 1PC was [ramed against the
appcllants and their accomplice and charge under Scetion 302 1PC was
[ramed against appellants Nos. 1, 3 and 4, whercto, they pleaded not guilty
and claimed trial.

(21) Attheinal, the prosccution examined Dr. Ramesh Kumar as
PW-1, Sahib Ram Patwari as PW-2, Makhan Singh as PW-3, Budh Singh
as PW-4, Dr. Gurjit Singh Kalra as PW-5, Rakcsh Kumar as PW-6, Ram
Chand as PW-7, Gurmit Singh as PW-8, Bhag Singh as PW-9, Bhupinder
Sancshi as PW-10, Mohan Lal Clerk as PW-11, Baldev Raj Clerk as PW-
12, Ranjit Singh HC as PW-13, Balwinder Singh AS1 as PW-14, Ashok
Kumar as PW-15, Balwindcer Singh Constablc as PW-16, Nirmal Chand
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Constablc as PW-17, Beant Singh 11C as PW-18 and Sangram Singh Sl
as PW-19 and closed the prosceution cvidence, later, alter tendering in
cvidence, thereports Ex. P46 and 1:x.P47 of the IForensic Science Laboratory.

(22) Aficr the closurc of prosceution evidence, appellants were
cxamined under Scction 313 Cr.P.C, wherein, they denied the allegations
of the prosccution, pleaded innocence and false implication in this casc.

(23) Manish Kumar (appcllant No.1) gave his own version that he
had gonc to Fazilka along with his wilc Asha Rani (deccased) to meet his
rclative and when they were retuming back at about 7.30 p.m. from Fazilka
to Abohar, then a maruti van of blue colour having Haryana registration
number followed them and when they passed bus stand Nihal Khera, it was
about 8.15 p.m. and they were made to stop the motoreycle and when they
alighted from the motorcycle, the maruti van hit their motorcycle. The
occupants were of the age group of 25 to 35 years. One of them was having
a knife, who demanded jewellery. They started raising alarm, whercupon,
thosc persons caused injurics 1o them and also strangulated Asha Rani The
fat man took all the jewcllcery of his wifc Asha Rani. 11is hands were tied.
She died at about 11/12 a.m. The relatives rcached that place at about 3/
4 a2.m and took them 1o a Civil Hospital,Abohar. Police came to the hospital
and rccorded his statement, which formed the basis of (formal FIR.

(24) Manish Kumar (appcllant No.1) further stated in his statement
under Section 313 Cr.P.C. that when the police could not trace out the real
culprits, they falscly implicated hin and his relatives in this case. Tie further
stated that witnesses examined against him arc made up witnesses. Nirmala
Rani (appcllant No.2) also gave her own version that when her son Manish
Kumar (appellant No.1) and his wifec Asha Rani (deccased) did not retumn
from IYavilka, then, they went in their search afier hiring a van of Ranjit Singh.
They found Manish Kumar (appellant No.1) and his wifc Asha Rani
(dcccascd) in an injured condition ncar Nihal Khera. They took them to
Civil llospital.

(25) Ashok Kumar @ Channi (appcllant No.3) also gave his own
version that he was innocent and was not on talking terms with the family
of Manish Kumar (appcliant No.1) because of family dispute.
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(26) Ashok Kumar @ Pappu (appellant No.4) stated that he was
innocent and was falsely implicated in this casc.

(27) Appellants were called upon to enter in defence, but they
closed the defence evidence without cxamining any witness.

(28) Afier hearing both the sides, the lcarned trial Court vide
impugned judgment of conviction and order ol sentence, convicted and
sentenced the appellants, as described in the first paragraph of this judgment.
Aggricved, thereagainst, the appellants, who were accused before the
lcarncd trial Court have come up in this appcal with prayer for acceptance,
thercof, and for their acquittal of the charge [ramed against them for the
commission of offences punishable under Sections 302, 120-B and 201
[PC.

(29) We have heard leamed counsel for the appellants and learned
Additional Advocate General for the respondent and perused the record
of the learned trial Court with their assistance.

(30) PW-1 Dr. Ramesh Kumar conducted the autopsy on the
corpsc of Asha Rani (dcceased) on 18.05.1998 ai 5.50 p.m. ¢ deposed
that the corpse of Asha Rani (deccased) was brought by Nirmal Chand
Constablc No. 1258 and Jaswant Singh ASI No. 128, which was identitied
by Subhash Chander son of Murari Lal and Manoj Kumar son of Suraj
Bhan. lletestified that the length of the body was 5°7°, which was moderately
built and modcrately nourished female person lying on its back with cycs
closed and mouth half open; her lace was smeared with blood, mud and
straw. She was wearing a green shirt, light green salwar and chunni, whitc
brassicre and skin colourcd underwear, a brown dabidar safa and while
plastic chura on each writs {15 plastic whitc bangles on cach wrist), post
mortem staining on the back were present and rigor mortis were present
n all the four imbs. |

(31) PW-1 Dr. Ramesh Kumar testified that he found following
mjurics on the person of Asha Rani (deccased):

I. Ligature mark 20 cm x 4 em starting from the left sub-mandibular
regton and going in front of the neck and extending upto hair lline on
the right side, the basc of the groove was reddish and (he margins

..
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were occbymosed. On dissection, underlying subcutancous tissucs
wcre congested and there was cffusion ol blood in the sofi tissuc.
Carotid sheath on the right side was raptured and there was fracturc
of’hyoid bone. Treaches were congested and contained {roth.

2. Laccrated wound 7 cm x 4 cm on the middle of forchead and
cxtending upto lefi cye brow, clotted blood was present. On dissection
subcutancous tissucs and muscics under the injury were congested,
a hcamaloma 2 em x 2 cm was present in the frontal arca of the brain
meninges and brain tissues were congested.

3. Swelling 4 cm x 3 ¢m on the upper and lower eye lid encircling the
right cye, sub-conjuctival heamohrage in the nght eye was present.

4. Reddish contusion 10 em x 4 cm on the face covering both checks
and nosc, clotted blood was present in the right nostril.

5. Reddish contusion 10 cm x 4 em on the chin and extending upto
middlc of right check.

(32) He further testificd that skull vertebrac and spinal cord were
healthy. Chest walls ribs and cartilacges healthy, pleura congested, larynx
congcstcd; right and left lung congested and excluded dark fluid blood on
cutting, paricardium was congcsted, lefl side of the heart was empty and
right sidc was full of dark fluid blood. Abdominal wall and partionium wcre
healthy, pharynx and ocsophgus were congested. Stomach was healthy and
contained about 200 cc partially digested food particles along with gestic
fluid. small intestines were healthy and contained chyme, large intestines
were healthy and contained faccal matter and loul smelling gasces, liver
spleen and kidneys were congested, bladder was healthy and contained
about 150 c¢c of urine, organ of generation was healthy,

(33) llc further testificd that in his opinion, the causc of death in
this case was asphyxia ducto strangulation, as a result of injurics ibid, which
were sufficient to cause death 1n an ordinary coursc of naturc. Ie also
testificd that he handed over to the police duly stitched dead body after
conducting postmortem cxamination aleng with its belongings; a carbon
copy ol the autopsy report, all police papers (1 10 12 in number) duly signed
by him.
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(34) tc further testified that probable time between the injurics and
decath was within few minutes and between the death and the postmortem
was 6 to 24 hours. [1c brought the original postmortem report and proved
its carbon copy 1ix.P1. Hc also proved the pictorial diagram showing the
receipt of injurics. tHe also proved the police request 1ix.P3 for conducting
the autopsy on the corpsc of Asha Rani (deccased). [e also proved the
cndorsement of SMO Ex.P2/A | whereby, he was directed to conduct the
autopsy on the corpse of Asha Rani (deccased). e also proved his
cndorsements 12x.P3/3 and Ex.P3/C. He also proved ingucst report Ex. P4,
I'lc also testified that possibility of the injurics Nos. 2 to 5 having been
causcd with a brick bat cannot be ruled out.

(35) PW-2 Sahib Ram Patwari prepared the site plan 13x.PS.

(36) PW-3 Makhan Singh testificd that on 17.05.1998 at 10.30
p.m. he was coming from Abohar to Ajamwala on a tractor being driven
by Amarjit Pappu. When they were still halfa kilometer behind the bus stand
Nihal Khcra, they noticed on the road, Ashok Kumar @ Channi (appellant
No.3) and Ashok Kumar @ Pappu (appcllant No.4) standing ncar the
moped, who were known to him. e asked the driver Pappu to stop the
tractor 10 know as (o why they were standing there. [n the meantime, Manish
Kumar (appcllant No. 1) came there on motoreycle with his wife, from the
sidc of Fazilka and he parked his motorcycle on its stand. He further testified
that Ashok Kumar @ Pappu (appcllant No.4) was having a brick in his
hand, wherewith, he caused repeated injurics to the wifc oManish Kumar
(appcllant No. 1) on her forchead and face. She fell down. Manish Kumar
(appcliant No.1) took a safa from his head and put it around her neck and
it was pullcd from onc side by Manish Kumar (appcllant No.1)and from
the other side by Ashok Kumar @ Pappu (appcetlant No.4) and he was
standing at a distance of 5 to 6 karams and told them that they have
commitied a s. The appellants told him to leave the place otherwisc he
shall be dealt with in the same manner.

(37) Hc (lurther testified that, therealter, they went o the their
houses and being poor they did not talk to any body. ‘Uherealter, he went
(o his inlaws’ village Ganga in Haryana. e heard that wilc of Manish Kumar
(appellant No. 1) was killed by some unknown persons who removed her
ormaments. Since he had scen the occurrence, he could not digest. Thercfore,
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he went to Harnck Singh Sarpanch and alongwith him, he went to the Police
Station Khui Khera, where he made a statement Ex.P6 o the police, which
was signed by him.

(38) PW-4 Budh Singh testified that on 17.05.1998 at about 9.30
p.m. after sclling vegetables, he was going from the side of Nihal Khera
towards Abohar. When he reached 1/2 or 3/4 km ahead of Nihal Khera
towards Abolar, he noticed Manish Kumar (appellant No. 1), Ashok Kumar
@ Pappu Bhaya (appcllant No.4) and Ashok Kumar @ Channi (appcllant
No.3). Ashok Kumar @ Pappu Bhaya (appcllant No.4) causing brick bat
injurics on the (orchead of the wife of Manish Kumar (appetlant No.1). e
further testificd that on receipt of the injurices, the wilc of Manish Kumar
(appcllant No. 1) fell down on the ground and Manish Kumar (appellant
No.1) took the safa from his head and wrapped it around the neck of his
wifc. 1t was pulled from onc side by Manish Kumar (appcllant No.1) and
from the other side by Ashok Kumar @ Channi (appellant No.3). THe further
testificd that Ashok Kumar @ Channi (appctlant No.3) is the uncle of
Manish Kumar (appellant No.1).

(39) He further testificd that at the time of occurrence, he dissuaded
the appcllants from this, but they did not relent and on the contrary, told
him to leave the placce, failing which he would meet the same fate. He further
testificd that this occurrence was witnessed by him in the headlight of the
tractor, which had come from the side of Abohar. "I'h¢ persons on the tractor
had also dissuadced the appcllants from doing this, but they did not relent
and replicd them in the same words. He further testificd that out of fcar,
he came and went to Nibal Khera and madc a statement before the police
on 06.06.1998. He further testificd that he did not makce the statement
carlicr, as hc was afraid.

(40) PW-5 Dr. Gurjit Singh Kalra, Mcdical Officer, Civil Hospital,
Abohar testificd that on 18.05.1998, corpsc of Asha Rani (dceccased) was
brought to hospital by Smt. Nirmala wifc of Mukand Lal, whercupon, vide
letter Ex.P7 intimation was sent to the SI10, Policc Station City Abohar.

(41) PW-6 Rakesh Kumar, Gold Simith, testificd that on 06.04.1998,
he had gone towards Nai Abadi to receive payment from Des Raj, where
there was a pathering and police was also present there. He further testified

L
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that, later on. gold ornaments were shown to him and he was requested
to 1dentily thosc and he was taken to a room. e lurther testitied some
unknown persons had got recovered these ormaments i.c. onenceklace, four
banglcs, onc chain aficr digging a pit and after sccing thoscomaments, he
told that these were got prepared from him by the brother of Asha Rani
(dcceascd) in the month of January 1998, ¢ further testified that afier
identification of the gold omaments, the same were put into abox, that was
converted into a parccl which was scized vide memo Ex.P8. This parcel
was opened during deposition of this witness and he identilied those omaments
1.c. MO-1 o Mo-8. tie also identified the handkerchicf MQ-9.

(42) PW-7Ram Chand also testificd that on 13.05.1998 at about
10.00 a.m., he had gonc to the shop of Mukand I.al to bring anglces of iron.
Ashok Kumar (appcllant No.4), Manish Kumar (appellant No.1) and
Ashok Kumar @ Channi (appeilant No.3) were present there and they
werctalkig with cach other that Asha Rani (deccascd) is characterless and
Manish Kumar (appcllant No. 1) was saying that, whenever, Mukand Lal
is10 go outsidc, they will go to the housc of his aunt at Fazilka and he will
murder Asha Rani and they will name the robbers. e [urther testificd that
Mansih Kumar (appcllant No.1) is the husband ol Asha Rani (deccased)
and he was saying that at the same place, where dead body of Asha Rani
is to be thrown, at that place after tying his arms, he is to be thrown and
after that, he had gone 1o Chandigarh and came back on 29.05.1998 and
lcarnt about the death of Asha Rani (deceased). He further testified that
the appcllants murdered Asha Rani, as per their scheme.

(43) PW-8 Gurmit Singh JuniorAssistant testificd that Van No.
PCIF 6401 was registered in the name of Tirlok Singh, Kamaljit Singh
residents of Opposite Chattar Singh Park, Ludhiana on 30.11.1987. te
identificd the signatures of Sh. KK, Sharma, the then DFO, Ludhiana on
the regstration certificate Ex.P9.

(44) PW-9 Bhag Stngh also testified that in the year 1997, he was
Sarpanch ol village Malook Pura and on 29.05.1998, Manish Kumar
(appcltant No.1) came to his house at about 11.00 a.m. and stated that
hewas marricd to Asha Rani (deccased) against his wish and he suspected
that she is characterless. He further testified that on 17.05.1998 at about
/10 p.m., he along with other appellants, as per their scheme had murdered
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Asha Rani and they got registered a casc regarding robbery, so that they
are not defamed. He further testified that Manish Kumar (appellant No.1)
requested him to produce him before the police and afier that Pappu Bhaya
(appellant No.4) came to his house and made a similar statement, that was
made by Manish Kumar (appellant No.1). He further testified that Pappy
Bhaya (appcllant No.4) 1s also known asAshok Kumar. He further testificd
that on the same day, he produced both thesc appellants before the police
al Police Station Khui Khera and his statement was recorded.

(45) PW-10 Bhupinder Saneshi also testificd that he was the
[Ixccutive Member of Bhartiya Janta Party and on 04.06.1998, at about
8.00 a.m., he was present in his house, when Ashok Kumar @ Channi
(appellant No.3) cameto him and told that his nephew was marricd to Asha
Rani and latter, 1s characterless and the former told him that he had talk
with Nirmala Rani (appellant No.2) that Manish Kumar (appcllant No.1)
intends to commit suicide and Channi (appellant No.3) also told him that
he along with Nirmala (appellant No.2), Ashok Kumar (@ Pappu Bhaya
(appellant No.4) and Manish Kumar (appellant No.1) had hatched a
conspiracy to murder Asha Rani,

(46) He further testified that he told him that as per planning Manish
Kumar (appellant No. 1) and his wife during night time were to visit Fazilka
on motorcycle and as per planning near Nihal Khera they were to meet
Manish Kumar (appellant No.1) near the bushes and as per planning at
about 9/10 p.m., they were present near Nihal Khera, Manish Kumar
(appellant No.1) along with his wife came [rom the side of Fazilka and
stopped ncar Nihal Khera, Channi (appellant No.3) and Pappu (appellant
No.4) were also present there. He also confessed before him that Asha
Rani was murdercd and Pappu (appellant No.4) gave a brick bat blow on
the head of Asha Rani.

(47) He further testified that Manish Kumar (appellant No.1) and
Ashok Kumar (@ Channt (appellant No.3) strangulated the neck of Asha
Rani and after tying the hand of Manish Kumar (appellant No.1), he
{(appcllant No.1) was thrown by the side of Asha Rani. A fter that, he had
gongc to the house of Manish Kumar (appellant No.1) and disclosed Nirmala
Rani (appcllant No.2} that as per planning, they have murdered Asha Rani
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and after that Nirmala Rani (appellant No.2) had gonc to the parents of
Asha Rani and requested them to trace her and Manish Kumar (appellant
no.l1) as they had not returned from Fazilka.

(48) He further testified that from the bus stand, a van was hircd
and on that van, they had gone to trace Asha Rani and Manish Kumar
(appellant No.1). He further confessed that as per planning, they had gone
to Nihal Khera and recovered the corpse of Asha Rani (deccased). He
further confessed his guilt and requested him to produce him before the
police. He also confessed that ormaments of Asha Rani were with him and
those were handed over to him by Manish Kumar (appellant No.1). ¢
further testified that he had produced Ashok Kumar @ Channi (appellant
No.3) before Sangram Singh SHO in Bodi Wala Police Station and his
statement was recorded.

(49) PW-11 Mohan Lal, Clerk testified that motorcycle No. P3-
15-A 2682 was registered in the name of Manoj Kumar s/o Mukand Lal
r/o Street No. 7-A Abohar and Maruti Van No. PCF 6401 was registered
in the name of Randhir Singh s/o Kartar Singh, but on 09.09.1997 this
vehicle was transferred in the name of Kartar Singh s/o 3ishan Singh, 1/
o Street No.3, Abohar. He proved the registration certificate of Maruti Van
Ex.P9 and registration certificate of motorcycle Ix.P10.

(50) PW-12 Baldev Raj Clerk testified that driving licence (Ex.P11)
was issucd to Randhir Singh s/o Kartar Singh r/o Wairka, Tchsil Jagraon
and was valid up to 15.12.2011. He identified the signatures of Sh. Narinder
Singh Bath, SDM-cum-Registration Authority, Jagraon on the Ex.P11,

(51) PW-13 Ranjit Singh HC tendered in cvidence his affidavit
Ex.P12.

(52) PW-14 Balwinder Singh ASI also testified that he recorded
the FIR Ex.PP13 and sent its copy to the lllaga Magistrate and higher
authoritics through Balwinder Singh Constablec.

(53) PW-15Ashok Kumar testificd that Asha Rani (dcccased) was
his sister, who was marricd to Manish Kumar (appcliant No.1). Ashok
Kumar s/o Punjab Rai (appcllant No.3) is the uncle of Manish Kumar
(appetlant No.l). Whilc Nirmala Rani (appcllant No.2) is the mother of
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Manish Kumar (appellant No.1); Ranjit Singh is the driver of van and Ashok
Kumar @ Pappu (appcllant No.4) was serving an the shop of Manish
Kumar (appellant No.1). He further testified that on 17.05.1998 at about
2.00 a.m. during night time, Nirmala Rani (appecllant No.2) came (o his
residence in avan of white colour and informed them that Manish Kumar
(appellant No.1) along with Asha Rani (deceased) on a motorcycle had
gone to IFazilka to sec her aunt, but had not returncd and requested him
to enquirc aboutthem and, thereupon, he along with Ninnala Rani (appetlant
No.2) on a Van went towards Fazilka side; Ranjit Singh was the driver of
van and oncman was also in the van, who was the relative of Nirmala Rani
(appellant No.2).

(54) He further testificd that the van was taken to some other
strects, ncar railway crossing on the Abohar-Fazilka road where police
officials were standing and Nirmala Rani (appeltant No.2) enquired from
the police, as to whether they had seen a man and girl on motorcycle or
not, but they did not reply to the question of Nirmala Rani (appetlant No.2)
and in the meantime, driver of van replied that onc motorcycle was scen
parked by the side of road Icading from Nihal Khera toAbohar. They went
to the spot, where motorcycle was spotted by the driver of van. By the
side of motorcycle, they had searched her sister and brother-in-law, but
they failed to trace them and when they were going to start van, they heard
a voice of Manish Kumar (appellant No.1) for supply of water and then
Nirmala Rani (appellant No.2) and her relative went towards the side from
where the voice was heard. Driver of van had diverted the light of van
towards thatside, then they found Asha Rani (deceased) in injured condition
and piece of cloth was found around her neck and she was found to be
dcad.

(55) He further testificd that hands of Manish Kumar (appellant
No.])were tied but he was not having any injury on his person and Manish
Kumar (appellant No. 1) was lying near the corpse of Asha Rani, which was
lifted by Nirmala Rani (appellant No.2), Manish Kumar (appcllant No.1)
and their relative and was put into the van. [e further testified that he had
restrained Manish Kumar (appellant No.1) and his mother Nirmala Rani
(appeltant No.2) from taking the dead body without intimation to the police
and then Manish Kumar (appellant No. 1) became nervous and the corpse
of Asha Rani was brought to Civil Hospital Abohar and was keptin the
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mortuary and Mamsh Kumar (appellant No.1) was got admitted there. On
18.05.1998, hc camc Lo the spot along with the police and in his presence
blood staincd carth, simple carth were lifted and were separately scaled
with the scal bearing impression ‘SS” and both the parcels were scived vide
memo Ex.P14. He further testified that motoreycle make Razdoot without
numbecr platc along with parccl of sandle was scived vide memo Ex. P15,

(56) PW-16 Balwinder Singh Constablc tendered in cvidence his
affidavit 1'x.PP16.

(37) PW-17 Nirmal Chand Constable also tendered in evidence
his affidavit Ix.P17.

(58) PW-18 Beant Singh HC testified that on 18.05.1998, he was
posted as t{cad Constablc at Police Station Khui Khera; on that day, he
along with some other police officials joincd the police party hcaded by
Sangram Singh SI. He further testificd that the policc party was present at
the place of occurrence in the area of village Bhazidpur and in his presence,
Sangram Singh SI picked up blood stained, as aiso, simplc carth from the
placc of occurrence and prepared scparate parccls, thercof, and those were
scaled by him with the seal bearing impression *SS”. Later, these parcels 4
were scized vide memo Ex.P14. He further testified that one motorcycle
mark Rajdoot of'black colour without number bearing engine No. 1551907-
D-97 and chasis No. 1551977-D-97, having no scratch, one pair of sandles
(shoes of Asha Rani-deccased) was also scized vide memo Ex.P15 and
both the memosi.c. Ex.P14 and Ex.P15 were witnesscd by him, as also,
by Ashok Kumar PW and his statement was recorded in this regard.

(59) e further testificd that on 04.06.1998, he again joined the
policc party headed by Sangram Singh St and in his presence, Ashok
Kumar @ Channi (appellant No.3) was taken out of the police lock up ]
and intcrrogated by Sangram Singh SI, who during interrogation sufTered
disclosure statement Ex.PB and disclosed that, he had kept concealed one ‘
gold necklace, two gold rings, four gold bangles and onc gold chain on the
castern side of his house near wall under the ground by digging a pit and
could get those recovered and pursuant, thereio, he got recovered the
above-said articles and those were were taken in possession afier getting
them identificd from Rakesh Kumar Gold Smith (PW-6). |
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(60) PW-19 Sangram Singh SI dcposcd as per his investigation,
which has been reproduced in the carlier parts of this judgment.

(61) On the basis of evidence of the aforcmentioned witnesses,
leamed Additional Advocate General, Punjab for the respondent contended
that the lcamed trial Court nghtly convicted and sentenced the appellants
vide impugned judgment and order of sentence, therefore, there is no ground
to interfere, therein. He also contended that initially FIR (1:x.P13) was
wrongly got registered by Manish Kumar (appcllant No. 1), who inconnivance
with the other appcellants commitied the murder of his wife Asha Rani
(deccasced), as he was doubting his fidelity and he could notswallow that
and, therelore, he planned to kill her. He also contended thatthe criminal
conspiracy for slaying the deccascd (Asha Rani) was haiched by the
appcllants at the shop ol Manish Kumar (appcllant No.1/husband of Asha
Rani-deccased) and this version, regarding hatching of conspiracy was
overheard by Ram Chand (PW-7). He also contended that Sahib Ram
(PW-2) and Makhan Singh (PW-3) in candid words testified that Asha Rani
(deccascd) was murdered by Manish Kumar (appellant No.1) and his
scrvant Ashok Kumar @ Pappu (appcllant No.4) and his paternal uncie
Ashok Kumar @ Channi (appcllant No.3).

(62) lLeammed Additional Advocatc General, Punjab, furthcr
contended that Manish Kumar (appcliant No. 1) sulfercd cxtra judicial
confession before Bhag Singh (PW-9) and Ashok Kumar @ Channi
(appcllant No.3)suffered extrajudicial confession before Bhupinder Sancshi
(PW-10). Hec also contended that Ashok Kumar @ Channi (appellant
No.3) gotrecovered gold oraments of the deccased (Asha Rani), which
were removed from her person at the ime of occurrence and later these
ornaments were identificd by Rakesh Kumar (PW-6) from whom thesc
werc got prepared by the brother of Asha Rani (deceased). So, hecontended
that thc impugned judgment of conviction and order of scnicncemay be
upheld and affirmed.

(63) Lcared counsel for the appellants contended that cyc witnesscs
Ram Chand (PW-7), Bhag Singh (PW-9) and Bhupinder Sancshi (PW-10)
werc not believed by the Icarmed trial Court who also did not believe the
recovery of brick, which was allegedly used for causing injurics to Asha
Rani (dceeased). Lven, he contended that the alleged cyc witnesses did not
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report the occurrence to the police with promptitudce, as also, they did not
disclose these facts to any onc. He also contended that theirstatements were
rccorded by the police after lapsc of many days and, thercfore, their role
becomes suspicious and they cannot be held to betruthful witnesses. He
also contended that, if the occurrence had been witnessed by the prosccution
witnesscs, they would have reported thematter to the police with promptitude,
He also contended that itis highly improbable that any onc would commit
such a crimc in the presence of others. He also contended that Makhan
Singh (PW-3) in between, visited Fazilka to appear in the Court, but he
did not disclosc the occurrence citherin the Court or 1o any onc clsc. So,
he contended that, if he had witnessed the oceurrence in the manner alleged
by him, he would have disclosed thesame cither in the Court or to some
other person. So, he contended that cvidence ol Makhan Singh (PW-3)
was wrongly belicved by the learnedtrial Court.

(64} Learncd counscl for the appellants atso contended that Budh
Singh (PW-4) had made improvements in his statement and, therefore, his
testimony is not worth credence and is liablc to be repelled. He also
contended that there is no direct cvidence against the appellants and medical
cvidence is contrary to the occular cvidence, as ligaturc mark was not found
around wholc of the neck of Asha Rani (deccasced). He alsocontended that
injury No.1 on the person of the deccased (Asha Rani) contradicts the
occular evidenee. He also contended that indeed some unknown persons
waylaid Manish Kumar (appeliant No.1) and Asha Rani (dcccased) and
removed ornaments from her person and causcd injurics to both of them
and Asha Rani (deccased) succumbed 1o her injurics reccived in this
occurrence. 8o, he contended that the police wrongly repelied the version
of Manish Kumar (appellant No.1) and wrongly substituted its own, which
was wrongly belicved by the lcamed trial Court. He also contended that
the recovery of gold ornaments of the deccased (Asha Rani) from the
posscssion of Ashok Kumar @ Channi (appcllant No.3) is doubtful, as the
handkerchief, which was allegedty used forburying the gold omaments in
the ground was not found to be soiled with earth and, therefore, this
recovery of gold ornaments cannot be held to be proved against Ashok
Kumar @ Channi (appellant No.3). So, the Iearned counsed for the appellants
contended that benefit of doubt may beaccorded (o the latter and they be
acquitted of the charge framed against them.
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i (65) We have given our thoughtful considcration to the contentions
P raised by the learned counsel for the partics.

i (66) So far as, NirmalaRam (appellant No.2) is concerned, suffice
itto say that, there is no evidence against her of hatching conspiracy with
’ the other appcllants. There is no cvidence on the record, as to when she
hatched conspiracy with the other appellants. So, hatching of such conspiracy
was not preceded by the commission of murder of Asha Rani (dcceased).
No such prior meeting of minds for slaying Asha Rani (deccased) was
followed by her murder. There is nothing on the rccord that the PWs
) examined in this casc saw Nirmala Rani (appellant No.2)hatching conspiracy
with the other appellants. Only Manish Kumar (appellant No.1) son of
Nirmala Rani (appellant No.2) doubted the fidclity ofhis wife, which he
could not swallow. At no point of time, he shared thisinformation with his
’ mother Nirmala Rani (appeltant No.2).

(67) To prove conspiracy part, respondent has rclicd upon the
{cstimony of Ram Chand (PW-7), which has been reproduced in the carlicr
parts of this judgment. This witncss nowhcre testificd that Manish Kumar
(appellant No.1) ever told him that he had told about the conspiracy to kill
, his wife Asha Rani (deccascd) (o his mother Nirmala Rani (appellant No.2).

Evidence of Ram Chand (PW-7) could be used against the appellants, if
hein candid words testificd that he had secn Nirmala Rani (appellant No.2)
in the company of others discussing plan to kill Asha Rani (dcceased). The
other appcllants were present at the shop of Mukand Lal on 13.05.1998
at 10.00 a.m. and Ram Chand (PW-7) hcard them talking thatAsha Rani
(deccascd) was characterless and they would murder her. So, theevidence
of Ram Chand (PW-7) cannot bc uscd for holding Nirmala Rani (appcllant
No.2) as a conspirator in this occurrence,

(68) Even the cvidence of Ashok Kumar (PW-15), who is the
brother of the deccased (Asha Rani) cannot be used for holding Nirmala
Rani (appellant No.2) as conspirator in this occurrence, as this witness did
not testify in candid words that he saw the appellants hatching conspiracy
to kill Asha Rani (dcceased). There is nothing on the record that when
Nirmala Rani (appellant No.2) went 1o the house of Ashok Kumar (PW-
15) on the intervening night of 17.05.1998 at about 2.00 a.m., shc was
alrcady knowing about the commission of murder of Asha Rani (dcccased)

s
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by the other appellants. She requested Ashok Kumar (PW-15) to enquire
about thc whercabouts of Manish Kumar (appellant No.1) and Asha Rani
(deccased). Her request might have been genuine one and she may not be
knowing at that time about the commission of murder of Asha Rani (deccased)
by the other appcliants.

(69) Thevan in which Nirmala Rani (appcllant No.2) travelled was
being driven by Ranjit Singh, who was arraigned as accused and was
acquitied vide impugned judgment. The casc of Nirmala Rani (appcllant
No.2) must be treated on the same footing, as that ol Ranjit Singh’s casc
(driver of the van). Whatever, Ashok Kumar (PW-15) saw and statcd was
correct, but his testimony reveals that he testificd nothing about the complicity
of Nirmala Rani (appcllant No.2) in this occurrence. So, the learned trial
Court wrongly rehied upon the testimonics of Ram Chand (PW-7) and
Ashok Kumar (PW-15) for holding Nirmala Rani (appcllant No.2) as
conspirator in thc commission of murder of Asha Rani (dcccased).

(70} I1s no doubt true that Manish Kumar (appcllant No.1) got
lodged a false report with the police by stating, thercin, that his mother
Nirmala Rani (appellant No.2) and others camc to the place where he and
Asha Rani (deccased) were thrown by the assailants, but this docs not
reveal that he had at any point of time had hatched a conspiracy with
Nirmala Rani (appellant No.2) to kill his wife. Indeed, Nirmala Rani (appellant
No.2) did not participate in the occurrence. Only she appeared on the scene
along with Ashok Kumar (PW-15) and Ranjit Singh-accused (since
acquilted). 1 was required of the respondent (o nominate a place where
all the appellants hatched a conspiracy to kill Asha Rani (dcecased).

(71) Asalrcady held, the scheme (or killing the deceased (Asha
Rani) was discussed by Manish Kumar (appcllant No. 1) withAshok Kumar
@ Channi (appcllant No.3) and Ashok Kumar ¢ Pappu (appellant No.4)
and not with Nirmala Rani (appcllant No.2) and Ranjit Singh-accused,
driver of the van, whercein, Nirmala Rani (appellant No.2) travelled o the
placc ol occurrence. In these circumstances, it was required of the lcarned
trial Court to accord benefit of doubt to Nirmala Rani (appellant No.2),
as had been accorded to Ranjit Singh-accuscd.
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(72) Theleamned trial Court, thus, wrongly camic to the conclusion
that Nirmala Rani (appcllant No.2) hatched a conspiracy. Fven, other
appcllants were not convicted for this offence. Ranjit Singh-accused was
acquitted. When Ranjit Singh-accused was acquitted, and other appellants
were not convicted of offence punishable under Scetion 120-B IPC, the
charge of conspiracy against Nirmala Rani (appcllant No.2) automatically
falls to the ground. In view of the acquittal of Ranjit Singh-accused, from
the charge under Section 120-B IPC, the acquittal of Nirmala Ram (appellant
No.2) was required to follow. Even, the lcarned trial Court held that the
testimony of Ram Chand PW-7 was not rcliable on the point of conspiracy.
The leamed trial Court, thus, crroneously convicted and sentenced Nirmala
Rani (appellant No.2) for cornmission of offence punishable under Section
120-B [PC. So, Nirmala Rani (appcllant No.2) 1s acquitted of the charge
framed against her by according her benefit ofdoubt.

(73) So far as the other appellants are concerned, they were scen
by Makhan Singh (PW-3) at the placc of occurrence. He in candid words
testified that on 17.05.1998 at about 10.30 p.m. he was coming {rom
Abohar to Ajamwala on a tractor being driven by Amarjit @@ Pappu. When
they were at a distance of 1/2 km from bus stand Nihal Khera, they noticed
Ashok Kumar @ Channi (appellant No.3) and Ashok Kumar @ Pappu
Bhaya (appcllant No.4) standing ncar the moped. They stopped the tractor
and askcd them, as to why they were standing. In the meantime, Manish
Kumar (appellant No.1) along with his wifc Asha Rani (deceased) came
there on a motorcycle from the side of Fazilka and he parked hismotorcycle
on its stand.

(74) This cvidence of Makhan Singh (PW-3) during cross-
cxamination could not be shattered. No motive can be ascribed to him to
testify falsclyin this casc. This witness saw the appellants together along
with thedeccased (Asha Rani). [t was for them to explain the circumstances,
whercunder, Asha Rani (deccased) turned into a corpse. The versiongiven
by Manish Kumar (appcllant No. 1) is falsc. [ the occurrence had taken
place in the manner alleged by him in the FIR (1:x.1?13), in that event, there
would have been no strangulation of the deccased. f the intention ofthe
persons who waylaid them would have been robbery, they were not to
strangulatc Asha Rani (dcceased). On the contrary, they would have
decamped with her ornaments.




96 L1.R. PUNJAB AND HARYANA 2014(1)

(75) Lven therc was no dent on the motorcycle. 1f the van of other
appellants had hit the motorcycle, then there would have been dent on it
Manish Kumar (appeltant No.1) failed to cxplain in his examination under
Scction 313 Cr.P.C., as to how by hitting vchicle against his motorcycie,
dent could not be caused, thercon. It has come in the testimony of Makhan
Singh (PW-3) that Manish Kumar (appellant No. 1} took out his turban and
put the same around the neck of Asha Rani (deccascd) and that was pulled
irom the onc side by him and from the other sidec by Ashok Kumar @
Channi (appcllant No.3). When, Makhan Singh (PW-3) told them that they
were committing a sin, he was told to leave that place and under fear
Makhan Singh (PW-3) along with Amarjit @ Pappu, who was driving thc
tractor camc back 1o the housc. Possibly becausc of [car, this witness did
not report the matter to the police. When he camc after 5/6 days from
Haryana, hc heard that the wife of Manish Kumar (appcllant No. 1) was
killed by somc unknown persons, who removed her ornaments, then this
witness rosc to the occasion and went to Harnck Singh Sarpanch and then
went to the police station, where he madec his statement 1ix.P6 before the
police mentioning, therein, the manner in which the occurrence had taken
placc.

(76) Budh Singh (PW-4) also testificd likewisc. He also saw the
three appellants committing the murder of Asha Rani (deccased). No motive
can be ascribed to these witnesses to testify falscly in this case. PW-3 and
PW-4 were subjected to scarching cross-cxamination by the lcamed counscl
for the appellants before the lcamed trnial Court, but the long crossexarmination
failed to clicit anything worth the name which could possibly cause any dent
in their testimonics. So, it is a casc where there is a dircet cvidence of
complicity of Manish Kumar (appellant No. 1), Ashok Kumar @ Channi
(appcllant No.3) and Ashok Kumar @ Pappu (appcllant No.4). FIR in this
casc had already been registered, no delay has taken place. Makhan Singh
(PW-3) in the beginning was afraid of the appellants, therefore, he did not
rcport the matter Lo the police. When he lcarnt that the murder of Asha
Rani {dcccascd) wifc of Manish Kumar (appcltant No. 1) is being ascribed
to some unknown person, then he suffered statement 1:x.176 before the
police, which has been supported by the testimony of Budh Singh
(PW-4).
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{77) The occular evidence of Makhan Singh (PW-3) and Budh
Singh (PW-4) has been corroborated by the medical evidence of Dr.
Ramesh Kumar (PW-1), who found five injurics on the person of the
deccased (Asha Rani). He also found ligature mark on the neck ol the
deccased, which is injury No.1 on her person. 11e opined that causc of death
in thiscasc was asphyxia due to strangulation, as a result of injury No.1,
whichwas sufficient to cause death in the ordinary coursc of nature. So,
injury No.1 was homicidal and Makhan Singh (PW-3) and Budh Singh
(PW-4) had scen the appellants Nos.1, 3 and 4 strangulating the deceased
with aturban that was latcr on recovered. The version of robbery putforth,
by the appcllants Nos. |, 3 and 4 has been found to be lalsc during
investigation.

(78) Thereisno flaw in the investi gation having been conducted
by Sangram Singh SI (PW-19), who madc recovery of the gold ornaments
from Ashok Kumar @ Channi (appellant No.3). These were identified by
Rakesh Kumar (PW-6), who prepared thosc at the instance of the brother
of the deceased. Makhan Singh (PW-3) and Budh Singh (PW-4) were
stated to be chance witnesses as per contention of the lcarmed counsel for
the appcllants who had no business to be at the place of occurrence.
Regarding this contention, suffice it to say that testimonics of these witnesses
i.e. Makhan Singh (PW-3) and Budh Singh (PW-4) cantiot berepelled on
the naive ground that they did not report the matter to the police, pronto
after secing the same and that they did not divulge theoccurrence (o any
one till reporting, thereof, to the police.

(79) Ofcoursc, their statcments have to be scrutinized very carcfully
in order to reach at the conclusion as to whether reliance can be placed,
thereon, or not. It is no doubt truc that these witnessces did not report the
matter to the police with promptitude, but that cannot be made a ground
forrejection of their statements, as they have explained that the appellants
threatened them that, if they reported the matter to any onc, they will meet
the same fatc. When the testimonics of Makhan Singh (PW-3) and Budh
Singh (PW-4) could not be shattered during cross-cxamination, and these
withstood the scrutiny, these must be held to be correct and truthful onc.

(80) Theleamned trial Courtrightly did so and rightly placed reliance,
thercon, for coming to the conclusion that there is no reason to disbelieve
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the samec. In his statement 1x.P19, Manish Kumar (appcllant No. 1) staicd
that the persons followed them in a van, when they were retumning on
motorcycle from Fazilka to Abohar. When they reached near the bus stand
Nihal Khcra, two persons alighted from that van and onc of them gave a
blow with a knifc in his abdomen, but he caught hold of the blade of the
knifc and broke the samic. That person gave a push to him, as a result of
which his head struck against the tree and he was dragged to the place
whereAsha Rani was lying. | e further stated that, that person brokc one
of the branches ol that tree and gave blow with the same on his head. i
this statement would have been truthful, there would have been injury on
his hand when he caught hold of the blade of the knile and broke it,

(81) There are three alleged injurics on the person of Manish
Kumar (appellant No.1) as per testimony of Dr. Gurjit Singh Kalra (PW-
5). Firstinjury on the right forearm; sccond injury, abrasion on the right amm
and third injury, abrasion on the right side of the abdomen. I, there would
have been truthful version, in his statement Ex.P19, appetlant No. 1 must
have received injury on his hand, when he caught hold the blade of the kmife
and brokc it. Injury No.2 would havc been at the back side of his hand
when he was given a push. His head was struck against the tree. But there
is no head imjury on his person. So, medical evidence provided through the
testimony ol Dr. Gurjit Singh Kalra (PW-5) falsifics the version of Manish
Kumar (appctlani No. 1) regarding the injurics reccived by him and that
fallacy resurrcets the prosceution version provided through the testimonics
of Makhan Singh (PW-3) and Budh Singh (PW-4).

(82) Belore PW-10 (Bhupinder Sancshi)on 04.06.1998 at about
8.00 a.m., Ashok Kumar @ Channi (appcellant No.3) suffered his extra
judicial confession and disclosed that he along with appellants Nos. 1 and
4 hatched a conspiracy (o murder Asha Rani and that as per planning,
Manish Kumar (appellant No.1) along with his wilc during night ime was
to visit Fazilka on motorcycle and they were to meet Manish Kumar
(appcllant No.1) ncar Nihal Khera. He further disclosed that at about 9/
10 p.m., they were present ncar Nihal Khera, when Manish Kumar (appellant
No. 1) along with his wifc came from the side of IFazilka and stopped his
motorcycie and they murdered Asha Rani. He also disclosed that Ashok
Kumar @& Pappu (appeliant No.4) gave brick bat on the head ofAsha Rani,
while he himself and Manish Kumar (appellant No. 1) strangulated her and,
thereafier, they tied the hands of Manish Kumar (appellant No. 1), who was
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also thrown by the side of Asha Rani (deccased). He further disclosed that
as per planning, they went to the housc of the Manish Kumar (appcllant
No.1) and discloscd Nirmala Rani (appcllant No.2) that as per planning,
they have murdered Asha Rani. Thereafter, they went o the parents of Asha
Rani and requested them to trace Asha Rani and Manish Kumar (appcllant
No. 1), as they had not returned from Fazilka.

(83) "T'his wilness was subjected to scarching cross-cxamination by
the lcarned counsel for the appellants before the learned trnal Court, but
the long cross-cxamination failed to chicit anything worth the name which
could possibly causc any dent 1n his testimony. e used exact words used
by Ashok Kumar @ Channi (appcllant No.3). [lc being member of Bhartiya
Janta Party had every opportunity 1o get betier treatment for Ashok Kumar
@ Chanm (appcllant No.3) from the police aficr his arrcst. So, he produced
Ashok Kumar @@ Channi (appellant No.3) before the investigating officer
of this casc.

(84) This extrajudicial confession was rnightly relied upon by the
tcamed trial Court for holding Ashok Kumar @ Channi (appcllant No.3)
guilty of commission of offences punishable under Scctions 302 and 201
IPC, in view of “Munna Kumar Upadhyaya @@ Munna Upadhyaya
versus State of AP Tr. Pub. Prosecutor (1).

(85) This cxtra judicial confession of Ashok Kumar @ Channi
(appellant No.3) before Bhupinder Sancshi (PW10) must be upheld in view
of “Chattar Singh and Anr. versus State of Haryana (2), passcd by
the Hon’ble Supremce Court of India, wherein, it was held that an extra
judicial confession, if voluntary and truc and madc in a fit statc of mind,
can be rcticd upon by the Court.

(86) "t'helcarned trial Court, thus, rightly relicd upon the testimony
of Bhupinder Sancshi (PW-10} and rightly hcld Ashok Kumar @ Channi
(appellant No.3) guilty of commission of offences punishablc under Scctions
302 and 201 IPC. The camcd trial Court also rightly held Manish Kumar
(appcllant No.1) and Ashok Kumar @ Pappu (appcllant No.4) guilty of
commission of offences punishablc under Scctions 302 and 201 1PC.

(1) 2012 3)R.AJI8S
(2) 2008 (4) RCR (Crl) 133
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(87) 'Thereis, thus, no illcgality or impropricty in the impugned
judgment and order of sentence, which arc uphceld and affirmed so far as
appcllants Nos.1, 3 and 4 arc concerncd.

(88) Howcver, the impugned judgment and order of sentence qua
appcllant No.2 arc sct asidc and she is acquitted of the charge framed
against her by according her benefit of doubt.

(89) Resultantly, the appeal of appellants Nos. 1, 3 and 4 is dismissed
and they arc ordered to be taken in custody for undergoing the remaining
portion of their sentence. So far as, the appcal of appellant No.2 is
concerned, the same is allowed; impugned judgment and order of sentence
qua her arc sct asidc and she is acquitted of the charge framed against her.
Personal bond and surety bond furnished by her at the time of suspension
of her sentence under Section 389 Cr.P.C. arc discharged.




